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Affordable Care Act

DOJ Tells Court to Nullify ACA; What’s Next?

A

FTER A PERIOD of relative stability, the
future of the Affordable Care Act has
been thrown into uncertainty.
In a surprise move, the Department of
Justice announced that it would not further
pursue appeal of a ruling invalidating the
Affordable Care Act and instead asked an
appeals court to affirm the decision.
U.S. District Court Judge Reed O’Connor,
ruled last December that when Congress
eliminated the penalty for not complying with
the law’s individual mandate, it had in fact
invalidated the entire law.
But even though the DOJ won’t be pursuing
defense of the law and challenging the ruling
on appeal, a number of states’ attorneys
general have stepped up to fight the ruling.
What this means for the future of the
employer mandate is unclear as the court
process still has a long way to go. The ruling
could be overturned on appeal, and invariably
whatever the 5th Circuit decides, the case will
likely be appealed to the U.S. Supreme Court.
Already there has been fallout in the
private health insurance market since the
individual mandate penalty was eliminated,

but the employer mandate, which requires that
organizations with 50 or more full-time or fulltime-equivalent workers offer health coverage
to their employees remains intact.
As the case winds on, it will be some time
before anything changes. The 5th Circuit has
not yet scheduled arguments.
Despite the DOJ’s announcement, the law
stands and applicable large employers must
continue complying with its requirements.

Analysis

The move was surprising because in the
past President Trump had signaled that he
wanted to keep parts of the ACA, particularly
the barring of insurers from denying coverage
based on pre-existing conditions.
If the entire law is scrapped, so will that
facet – as well as other popular provisions, like
allowing adult children to stay on their parents’
policy until the age of 26.
Trump said his administration has a plan
for something much better to replace the ACA.
Democrats have introduced legislation that
aims to cut premiums for individuals buying on
exchanges by expanding premium tax credits.

Another bill would reaffirm the pre-existing
condition protections, and restore enrollment
outreach resources, which have been cut back
under the Trump administration.
But with a divided Congress, the chances
of anything reaching Trump’s desk are slim.

ACA tribulations

Meanwhile, the success of the ACA has
been spotty. In some parts of the country,
usually in areas with high population density,
competition among plans ensures lower prices
for people shopping on exchanges. But in
smaller regions, cost increases are rampant.
A new analysis by the Urban Institute, a
liberal-leaning think-tank, finds that more than
half (271) of the country’s 498 rating regions
have only one or two insurers participating
in the ACA marketplace. Those regions are
disproportionately in sparsely populated areas.
Regions with little competition tend to have
much higher premiums. In a region with only
one insurer, the median benchmark plan for
a 40-year-old nonsmoker is $592 a month.
That compares to $376 for a person in a
region with at least five plans. v
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ACA Compliance

Regulators Take Steps to Help Grandfathered Plans

R

EGULATORS ARE in the early stages of creating rules that
make it easier for health plans that were grandfathered
in before the Affordable Care Act took effect to continue
providing coverage.
The number of workers enrolled in plans that were in effect before
the ACA was enacted in 2010 has been shrinking, and as of 2018
some 16% of American workers who were enrolled in group health
plans were in grandfathered plans.
Under the ACA, those plans do not have to abide by the same
regulations as plans that took effect after the law’s implementation.
In February 2019, the Internal Revenue Service, the Employee
Benefits Security Administration and the Health and Human Services
Department issued a request for information from grandfathered plans.
The goal is to determine whether
there are opportunities for
the regulators to assist
plans to preserve their
grandfathered status
in ways that would
benefit employers,
employees and
their families.

While the effort will only affect a small amount of employersponsored plans, the move is significant as it looks like the ultimate
goal is to further loosen rules for grandfathered plans.
A plan is considered grandfathered under the ACA if it has
continuously provided coverage for someone (not necessarily the
same person, but at all times at least one person) since March 23,
2010, and if it has not ceased to be a grandfathered plan during
that time.
Grandfathered plans have certain privileges that other group
health plans that were created after that date do not have, as the
latter are all required to comply with all of the rules under the ACA.
Under the ACA, grandfathered plans do not have to comply with
certain provisions of the law.
These provisions include coverage of preventive health
services and patient protections (for example, guaranteed access
to OB-GYNs and pediatricians).
Other ACA provisions apply to grandfathered plans, such as
the ACA’s waiting period limit.

Grandfathered status

Grandfathered health plans may make routine changes to
their coverage and maintain their status.
But, plans lose their status if they choose to make significant
changes that reduce benefits or increase costs for participants.

Questions for plan administrators
Some of the questions that the three departments are asking plan
administrators are:
• What actions could the departments take to assist group health
plan sponsors and group health insurance issuers preserve the
grandfathered status of a group health plan or coverage?
• What challenges do health plans and sponsors face regarding
retaining the grandfathered status of a plan or coverage?
• What are your primary reasons for retaining grandfathered
status?
• What are the reasons for participants and beneficiaries
remaining enrolled in grandfathered group health plans if
alternatives are available?
• What are the costs, benefits and other factors when considering
whether to retain grandfathered status?
• Is preserving grandfathered status important to group health
plan participants and beneficiaries? If so, why? v
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Cost Containment

Helping Your Staff Save Money on Pharmaceuticals

R

ETAIL PRESCRIPTION drug spending grew 36% over the
four-year period ended Dec. 31, 2016, but out-of-pocket
spending for health plan enrollees remained steady,
according to a recent study by The Pew Charitable Trusts.
The study, “The Prescription Drug Landscape, Explored,” found
that patients are covering the lion’s share of the cost through higher
premium outlays, while large pharmacy benefit managers are
passing on a larger portion of the manufacturer rebates they receive
to insurance plans.

Employers: $97.5 billion – The premiums that employers pay
that go towards drug benefits.
Government: $139.8 billion – This is both federal and state
spending on retail drug coverage through Medicare Part D, Medicaid
fee-for-service, and the share of premiums for retail drug coverage in
Medicaid managed care.

Why out-of-pocket spending is stable

• 14% said the pricing and rebate system needed to be more
transparent.
• 35% said rebates needed to be reduced.
• 50% said the pharmaceutical supply chain was inefficient and
too complex and needed to be overhauled and simplified.
• 56% said rebates were not an effective tool for helping drive
down costs.
• 53% said rebates did not benefit customers at the point of sale.

Employers displeased with
pharmaceutical supply chains

The study found health plan enrollees have largely been sheltered
from rapidly rising drug costs due to:
• More of the health insurance premium being dedicated
to pharmacy benefits. The percentage of health insurance
premiums allocated to pharmacy benefits increased to 16.5%
in 2016 from 12.8% in 2012.
• Policies that cap out-of-pocket expenses.
• Cost-sharing assistance from manufacturers (like Medicare Part
D coverage gap discounts and copay coupons).
Overall health retail prescription drug spending grew to $341
billion in 2016 from $250.7 billion in 2012. Here’s who spent what:
Patients: $103.8 billion – This includes the percentage of the
premium they pay that goes towards drug benefits, in addition to
out-of-pocket spending.
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Source: National Business Group on Health survey (2018)

Tackling drug costs

The National Business Group on Health study also looked at what
employers are doing to combat drug costs, including:
• Adopting recently developed capability by pharmacy benefit
managers to pull rebates forward at the point of sale to benefit
enrollees.
• Implementing point-of-sale rebates to benefit the enrollees.
• Educating employees about the value of buying generic, so they
can save money. According to the Federal Drug Administration,
generic medications save more than $150 billion annually.
• Half-tablet programs – These programs aim to reduce the
number of tablets participants consume, while still receiving
the same strength of medication. For instance, individuals
might need 15 milligrams of a daily medication, so they receive
a prescription for 30 tablets.
		 With the half-tablet program, individuals would receive
a prescription for 15 tablets, with 30mg strength each.
Instead of taking one daily, they would only take half of a tablet.
Despite the higher-strength pills, participants in this program
only pay half of their usual prescription copay because they are
receiving half the number of tablets. v
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Easing the Burden

Helping Your Workers Care for Ageing Parents

A

S THE COSTS of nursing homes and assisted living services
soar, the financial burden of paying for those services often
falls on the elderly individual’s adult children.
Many families cannot afford these services, so they are opting for
their ageing parent to live with them. Unfortunately, as those parents
get older and need more care, it can take a toll on their adult children
and has forced many of them to quit their jobs and take care of their
parents full time.
A recent survey by Unum Insurance Company found that 39%
of caregivers end up quitting their jobs to take care of their sick
or ageing family members. Some are forced to quit because their
employers did not accommodate their disrupted work schedule.
Unum’s survey found that:
• 18% of working adults are primary caregivers for sick and
elderly loved ones.
• 25% of caregivers are millennials.
• The average age of caregivers is 40.
With the job market tightening, it is wise to consider offering
voluntary caregiving benefits to your staff. Studies have shown that
people who juggle work and caregiving responsibilities have a higher
likelihood of developing chronic health conditions.
That translates into higher health care insurance spending for
their employer. Increased stress also lowers employee productivity
by almost 20%, and can cost companies thousands of dollars.
For some, caregiving is akin to a second job. The 2017 “Family
Caregiver Journey Report,” published by Caring.com, surveyed 2,767
family caregivers of older adults and found:
• 38% of respondents spent more than 30 hours per week
on caregiving.
• 68% said their caregiving duties have had a
negative impact on their job.
• 55% had missed one or more weeks of
work.
• 31% often arrived late or had to
leave early.
• 44% spent $5,000 or more per
year on caregiving expenses.

4

Inoventive Solutions

What you can do

The federal Family and Medical Leave Act entitles workers to
12 weeks of job-protected leave for qualified family and medical
reasons, including caregiving. But many people are reluctant to
take advantage of those rights because the leave is unpaid.
It pays for employers to be more flexible. The Unum survey
found that absent employees cost the U.S. economy around
$25.2 billion a year. You can reduce any fallout on your business
by working with your employees.
Now, an increasing number of companies offer paid and/or
unpaid leave for caregiving beyond what’s required by the FMLA.
They may include benefits such as:
• Flexible work arrangements,
• Information resources and referrals, and
• Emergency back-up care.
The most common complaint by caregivers is that they just want
their employer to be flexible. They don’t always need a full day off to
take care of someone. Sometimes, they need a few hours to get away
to assist them or drive them to a doctor’s appointment.
Flexible work arrangements could also include allowing them to do
work from home in some capacity part of the week. Another option
is flexible time. So if they have to leave for three hours during the day,
they can come in early and/or stay late to make up for the lost time.
The key is working with your employees to find a way to
accommodate their needs while still keeping them in their job and
allowing them to be productive. If you decide to offer some assistance,
you should meet with employees who are currently caring for elderly
parents to find a solution that works for both of you.
You may also want to consider allowing staff to use sick time to
care for family members. v
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